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E x p o r t  Corp. 

DIGEST: 

Sole-source procurement  of smoke d e t e c t o r s  
was improper because  agency ' s  b e l i e f  t h a t  
t h e r e  w a s  no other source  of acceptable 
d e t e c t o r s  d i d  n o t  have a r e a s o n a b l e  basis. 

S.A.F.E. Expor t  Corpora t ion  protests  t h e  sole-source- 
award of c o n t r a c t  DACAS1-82-C-0116 by t h e  N e w  York District  
O f f i c e  of t h e  Army Corps of Engineers  f o r  10 ,000  smoke 

West Germany. The Corps, r e l y i n g  on in fo rma t ion  f u r n i s h e d  '- 

by t h e  Army I n s t a l l a t i o n  Suppor t  A c t i v i t y ,  Europe ( A I S A ,  
Europe)  b e l i e v e d  t h a t  o n l y  P y r o t r o n i c s  Canada L t d .  cou ld  
f u r n i s h  220-vol t ,  50Hz. smoke detectors approved by Under- 
writers Laboratories Inc .  (UL) or Underwr i t e r s  Laboratories 
of Canada ( u L C ) .  S.A.F.E. markets  a 220 v o l t ,  50 HZ. 
detector manufactured by BRK Electronics which r e c e i v e d  UL 
a p p r o v a l  b e f o r e  t h e  award w a s  made, and t h e  f i r m  con tends  
t h a t  a so le - source  award t h u s  w a s  n o t  j u s t i f i e d .  S.A.F.E. 
a lso protests  t h a t  t h e  P y r o t r o n i c s  u n i t  does n o t  meet t h e  
Army's needs,  and t h a t  t h e r e  was c o l l u s i o n  between t h e  
Corps and AISA, Europe to  res t r ic t  compet i t ion .  

detectors to be i n s t a l l e d  i n  f a m i l y  housing q u a r t e r s  i n  c 

We s u s t a i n  t h e  protest  on t h e  basis t h a t  t h e  sole- 

Because of t h e  g e n e r a l  r equ i r emen t  t h a t  procurements  

A c o n t r a c t i n g  agency can  j u s t i f y  a so le-source  

s o u r c e  award was n o t  j u s t i f i e d .  

be conducted on a c o m p e t i t i v e  bas i s  t o  t h e  maximum 
practicable e x t e n t ,  sole-source awards are s u b j e c t  to close 
s c r u t i n y .  
award by showing t h a t  i t  reasonab ly  b e l i e v e d  a t  t h e  t i m e  of 

,award t h a t  there c l e a r l y  was b u t  one possible source of 
supp ly ,  or t h a t  based on t h e  t o t a l i t y  of t h e  c i r cums tances  
t h a t  e x i s t e d  a t  t h e  t i m e  of award i t  would have been f u t i l e  
to have sought  compe t i t i on .  ROLM Corpora t ion  and F i s k  
Telephone Systems,  Inc . ,  B-202031, August 26, 1981, 81-2 

c C P D  180. 
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We c a n n o t  conc lude  t h a t  there w a s  a r e a s o n a b l e  basis 
for t h e  Corps' belief t h a t  o n l y  P y r o t r o n i c s  could meet its 
needs.  The i n f o r m a t i o n  from AISA, Europe t h a t  t h e  Corps 
relied on was s e v e r a l  months old by t h e  time t h e  c o n t r a c t  
was awarded, and there is n o  e v i d e n c e  i n  t h e  record t h a t  
t h e  Corps attempted to u p d a t e  t h e  i n f o r m a t i o n  before t h e  
award or otherwise to v e r i f y  it by, for  example,  check ing  
w i t h  UL or ULC. Nor does t h e  record show any p u b l i c  
announcement of t h e  a n t i c i p a t e d  award i n  t h e  Commerce 
B u s i n e s s  D a i l y ,  see Defense  A c q u i s i t i o n  R e g u l a t i o n  s 1-1003 
(1976 ed.) ,  w h i c h n  t h i s  i n s t a n c e  c o u l d  be e x p e c t e d  to 
have produced  e x p r e s s i o n s  of i n t e r e s t  from f i r m s  t h a t  c o u l d  
have offered t h e  BRK detector. - See D. Moody & Company, 56 
Comp. Gen. 1005  (19771, 77-2 CPD 233. 

Under t h e  c i r c u m s t a n c e s ,  w e  f i n d  t h a t  t h e  so l e - source  
award w a s  n o t  j u s t i f i e d .  W e  therefore do n o t  f i n d  it 
n e c e s s a r y  t o  reach t h e  other i s s u e s  S.A.F.E. h a s  raised. 
W e  p o i n t  o u t ,  however, t h a t  there is no e v i d e n c e  i n  t h e  
record to s u p p o r t  S.A.F.E.'s a l l e g a t i o n s  t h a t  t h e  Corps 
acted i n  bad faith by a t t e m p t i n g  to  make a s o l e - s o u r c e  
award to preclude c o m p e t i t i o n  by S.A.F.E. 

The protest  is s u s t a i n e d .  W e  do n o t  recommend cor- 
r e c t i v e  a c t i o n ,  however,  b e c a u s e  t h e  c o n t r a c t  h a s  been 
s u b s t a n t i a l l y  performed. I n  a d d i t i o n ,  t h e  Corps' report to 
o u r  O f f i c e  on  t h e  protest i n d i c a t e s  t h a t  t h e  agency h a s  
already t a k e n  s t e p s  to i n s u r e  t h a t  f u t u r e  p rocuremen t s  of 
this sort are f u l l y  c o m p e t i t i v e .  

of t h e  Un i t ed  States 

r 

- 2 -  




